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IN THE umTED STATES DISTRICT COtJRT 
FOR THE DISTRICT OF COLCMBU 



KPMb FINANCIAL ADVISORY 

SERVICES LXMITED, 
MAICOU^ BUTTERFIHUD; and 

MldHAEL MOKRISOK, 



-pyntil^ 



V. 



DIIIGBNCBLLC, 



Defendant, 




Civil Action No: 05-2204 
(PLF) 



IN 



KEPLY MEMORANDUM OF POINTS AND At3TH0kTlES 
FURTHER SUPPORT OF PLAINTIFES' MOTION FOR EXPEDITED DISCOVjERY 

PrdimtiaaTV Stateineat 



Plaaitififs' 18 month investigation of EPOC and its afBliat|s (tiie 'TPOC 



<fispttte 



ftivjestigation") is nearing completion. Oa completion of the investigatioh, PlaiuliS are 

i ■■. - . 

to prepare their final report to the Bemuida Minister of Finance.* Defendant does not 
that it has been retained to act as one player in a deceptive campaign intsnded to (1) subvert 
uri iirown number of Pl^^ 
(3J steal confidential information about the IPOC Investigation, and (4) 



lequired 



an 



distdbute that 



infomation to nnidentified third parties for purposes tfiat remahi largely unknown. 

Plaintifis should not be required to finalize iheir report until they are able ti 
rekove any doubt about whether their work has been or is bemg influeabfed by the agents of any 



Mi 



on 



Defendant appear* to inistrndcrstand flic nature of PSaintiffe* role. They are not * official ag^ts" acting 
behalf or the Winister of Finance of Bcnnuda, (Ss£Oefenda!it*s Memorandum In Cppositioa To Plalirtiffe 
Motion For Expedited Discbveiy ^Opp. Mcnu*0 at 2.) They are private parties |jvho have been appobed by 
tbc Minister of Finance to perfomi an independent investisation and rejwit to the Minister. 



[ 



: ■Hiu^-.t--^j'.- 



^^zg^mij^L^aMtfe rt-rT-^r d V^^J" 



■>o^ Af^/^ :.f .■^^J^^,-^^■,^^[w.-y^o■^■^/■^■;*fT-^^7^--^.^^'a^^fc3^^■^K^A^^^lgJ 
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thild party and whelfacr stolen inaledds have been used to undennine the investigation To 
enstire the integrity of the IPOC Investigation, Plaintiffs urgently need to assess the fuU extent of 
the keach of confidentiaUty, address the consequences of that breach, ^ 




' ' ' iPlaintiBfe will be i3iepara3)ly 

i ■■..!. 

harmed if they are forced to finalize fheir lepott witiiout assurance as to its integrity, or to delay 



finalizing theit report ^pi^le discovery proceeds in the normal cdiirse, 

Defendant's arguments for delaying disclosure of &e foll|natur& and extent ^its 

; i 

wrongdoing arc not persuasive. Although ^ Court's Novanber 1 1, 2005 Order (the 

r . - i ■ 

[■■ . ■ l.- 

'"November 1 1 Ordef ") should prevent further mtetference by Defendant; it does not bind 

De&ndant^s ultimate client or other non-parties who may be acting in cdhc^ with Dilig^ce and 

I-..-- . ■ * - :■■■■ , 

its clients Nor does the November U Order provide any mechanism foristssessing or addressing 



ariy continuing impact of Defendant's actions on the ongoing IFOC Bixvestigation. Defend^bas 

i 

not given any reason why it would be bitrdensome or difiicalt to producp doeumfflts relate to 
''Project Yucca" aiid the IPOG Investigation, or shown.that the personnel with knowledge tf the 

* r . 

ma^r are unavailable. Defendant does not dispute that the Court has subject matter jurisdiction 

I 

over Plaintiff* claims and personal jurisdiction over Defendanti and h^ not articulated aiiy 
legal theory under which the Court might decline to ^ercise its jurisdiction. 

I ' ; 

I ARGUMENT 



The Federal Rules of Civil Piocedure give die district caiats broad discretion to 

i :, 

dejpart from normal discovery pipcediires where good cause is shown. See, e-g.^ Fed. R. c{Sv. P. 

2 ■ ■ ■ [■■ 



■iMii ■!■ m I 
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26(di, 33(a), and 34(b); Hllgworth Assbc s. , Tnc. v. United States. 917 F. Su^p. 841, 844 (DBC. 
1 99d) (Federal Rule 34Cb) exppKsly provides that c»urta may expedite discovery). The lirait:d 

r J 

case law discussiiig expedited discovery reveals two connncmlyrecogmzef ^roaches to 
detehnine whether it is appropriate: (1) Ihe fonrpart test inNptarov.TCoch, and (2) a simple^ 

I 
■■ . ■ ,1 . , .L . ■ 

reasonableness test. Tn re Famie Mae Derivativs Litie.. 227 F.R.D. 142, 142-43 CD.D.C. 2005). 



The yptaro test analyzes font factors to detenmuc if expedited discovery is 

i- ■ :■■ 

I * . * 

apprbpiiate: (1) irreparable injury, (2) some probability of success on the merits; (3) some 

! i' 

I ■ ■ T" ■ ' ■ ■ 

comiection between the expedited discovery and the avoidance of irreparable iiguiy; and 

(4) kome evidence that the injury that will result without expedited discovery looms greater pian 

T 

the injury that the defendant wilt su£fe if the expedited relief is granted. [Sind^Nat'lBarikv, 



Office of the Controller of the Cunencv. No. 00-2398, 2000 WL 340128^2, at *3 CDJO-C. Dec. 
18J2000) (citing Notarov,Kock 95 FJLa at 405), 

! Sorne courts have found that the Nstaffite^*^mdul^ 

difetion n(OTiatty accorded the trial court m managing discovery;*^ and prefer a 
"reasonableness'* or "good ckise** assessmeiat that examines a request on the entirety of the 
leiord to date and the reasonableness of the request m light of all the surrounding ciccmnstances. 
g^ e.g.. Tit re Fannie Mae tterivative litje.. 227 F Jl.P. at 142-43 (citing Bntm't TecL Qfep. v. 



Walt Disnev Imaeineering. No. 03 Civ. 3546, 2003 WL 22519440, at *3 (E,D. Pa. Oct 2, 

I 

^mw Ayvaah v. Bank AUMadma. 2005 WL 1668527. at *1 fcilitigl^enin LvncL Pierck 



F^tffler & Smith. Inc. v. O^Conpon 198 FJEU3. 618, 623-624 (N,D* DL 2000]), The fectorfe 



95 F.RD. 403, 405 (S.D.N.Y, 1982). 

Seimtpol. rnc. v. Tofcvo Electron Aiu, foe, 208 F,R,D. 273, 275 (NX>. Cal. 2002); see also ^yy^ v> Bade jjk. 
^Sm^' 04 Civ. 9201, 2005 WI. 16685271 «t •! (SX>.N. Y. Jui 12, 2005)(wjcctmslia^j«ia fuuiiii^ flmt 
since "the Rules permit the Court to act by c^«r, but do not «taboi3le on the basis Ibr taking action, it Sfsems 
that the intentiondf the i:ulc*nmkier was to conficte the matter to the Court's {iiscretioti, rather than to iinjpose a 
spednc and rattier stringent testf*). 



7-™~T™V"'TT^ V V?'*' -^^^j;*^ti°°" 
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coimidcsred by courts anplyiis the reasonabledfiss test are in feet not dissimilar to ihs Notaro 






factors* 



Expedited discovery is particularly appropriate ^hissa a plainbff seeks injunctye 



reliel : because of the expedited nature of injunctive proceeditigs, EHsworthi A ssocs» lac, v. 

r * 

Unitii States. 917 F, Siqip. at 844^ andisregulasfypernrittcdindrcumstaifces, such as hsce. 



Whek the defendant is alleged to have stolen the plaintilf s confidential injromiation. SeeUjalited 



Nrgtik3nsv,ParbHi> 369 F. Supp. 2d 1 , 2 (D.D.C, 2005) (modi^g TRO to 



allow for expeditdd 



disci}v^ where plaintiff alleged de&ndaiit had stolen confidential docuooents firom plaintiff 
becioise plaintififhad need to ''see exactly vdiat the defendant has taken fi:i)ni the plamti£raD|i, 
mote unporfantly, whether the plaintiff needs to notify confidential informants .> . that &eir 
identities may be revealed*'); Advanced PortfoKo Techs» Inc. v. Advancell Portfolio Techs, Ltd.. 



Noi 94 Civ. 5620, 1994 WL 719696 (SJ3,RY. Deo, 28, 1994} (granting dxpedited discovers 

^ 

/. . . ■ . , ■ l. . ■ ■ 

Where defendant allegedly misused confidential and proprietary information of plahtiS)- 

Plaintiff respectfidly subnut that expedited discovery is ^xopriate I^ 
regress of whether the Notaro test or the reasonableness standard is aiplied. An examination 
of sacfa affile Notam &ctors shows why» under the ov^iall circumstEtncesi» Plaintiff have shown 
th£.t it is reasonable and appropriate to deviate fionl the usual schedtde for discovery provided 
under the Federal Rules of Civil Frocedura 



Th^ <^reasoaablejies5 tesT includes looking at: (1) wJictfaer a prelimina^ icjuncdo^ Is pendjn^s (2) &e breadtii 
of the discoveiy ieqi»st$; (3) Ibc piuptisc ^r lequesdng the expedited discovray; (4) the buKbn on the 
defendants to comply witfa Jhe requests; and (5) how fo in advaumc of typic^ dbcpvery ^ zvtpiest is m ^, J^ 
re Pahnie Mae Derivative Uttij,, 227 FiLD. at 142-43 (citing Entm't Tech. CotdJv> Walt Dlstiev tmagineerjr[SL 
2003 WL 225 19440, at *3-5). 



■ I ■ 1 1 UH. MLij^Ljii^^t: 
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I. PLAI^^^PPSmLLSXJFEERIRBEPARABI^ 

Defendant argues that the need for expedited discovery is cjbviated by Ihe 
Nov^ber 1 X Older, (Opp* Mem, at 8-9.) This is not flie case* 

While the November 1 1 Order piohibits Defendant from fi tfher interfering wjlth 
Maioti£&* investigatioE and subverting their em ployees, the Novembgyj Ordgjdg^^ 



insufiicieat to enable Plaintififs to complete their statutory duties and erisi^ the integrity am L 

i 
faimfess of their investigation 




papers provide no reasswance on this point. Purtiiei:, Plaintifis need to det 



pri<)r thefi and disclosure of their confidential materials has af&cted the 



PefQ:iiant*s 
tennlne wheQier die 



fairness or accuracy of 



their investigatbn, and what ongoing effect such disclosure may be ha\ing. 

Defendant niisunderstands tiie nature of the threatened hsrin to Ptainti£&, ar;suing 
that it is harm of a monetary nature and is therefore not irreparable. (Sei^ 0pp. Mem, at 6-70 I^ 
fact; the harm which Plaintiff fear is further damage to their investigad /e process and to iiieir 
6nal xeport - ain injury that is inherently unquantifiable and thereby mc^jpable of remedy by 
money damages. 

In circumstances like those present here^ where a defend int has stolen 
CO tiMential information and likely spread that m£brmation« courts are not hesitant to grant 
plaintifP s request fer expedited discovery. Seg United Natioi^s v, Paftm ^ 369 F. Siqjp. 2d at 2-3 



(ordering expedited discovery where defendant was alleged to have stolen confidential 



ii«liilMM*»»11 Ill 111111111 1 11 l U l d l b lll i I 'i T " 



ui^AL^;f^i«±^^^ 1 1 



J i^^ijH siaiii^riS^^iii t 



. _j.^_^^ .:f,f^i^,^,^^ff^(j^.,i^;^ijf_i}ifS.^^j:i^fX^C^^^ 
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doodflien^ from plaintiff to enable plaintiff to **see exactly what the defendant has taken" an4 



whether that informatioa has been dissemmated); Advanced Portfolio Techs> . Inc. v. Advanc^ 

[ ■ ' ' ^ * ■ ■ ■ . 

Portfolio Techs. Ltd,/ 1994 WL 719696, at *4 (granting expedited discovesry wh^e defendaiit 



allegedly misused confidential and proprietary information of plaintiil)* If Plaintiffs are cansed 
to produce a report that is inaccurate or tainted by Defendant's mterferencp m the process there 



can 



be no subsequent satis&ctory recourse. Similarly^ if one or more of liefendanf s contadis 



publishes in&tmatbn ftom Plaintiffe* working papers - there will be no way to! take it back. 
Plaintiffs* ability to p^orm their professional duties has already be^ severely damaged by 
Defebdanf s wrongful conduct and they should not have to suffer the fhrther uievitable injuiy 



thai 



would r^ult fiom reporting whilst suspici<m of interference remains, 
Plamtiflb' interim working papers by a third party. 



or ficm pubUcad< 
.4 



Plaintiffs* need is urgent becau^ they will soon complete gQieir mvestig^tion 



c^nof 



and 



shoitld at that stage deliver Iheir final report. (Declaration of Malcohn Uewelyn Butterfielci, 
executed on November 9^ 2005 ("Butterfield Decl/0 ^ 19.) Plaintiffe should npt be require J to 
sp^fy any precise date when the report is expected to be finalized, as Defendant would rcf^uire 
(Opp, Mem. at 6)j 1 



REDACTl) 



5* 



Plaintiffs be^ dilatory in seeking relief finom the Court A period of two 



Norliave 



weel^ from when 



Plaintiff discovered the breach of confidentiality to when they commenced this action was not 



^ unreas<mable given the need to investigate the matter internally and instruct U.S. counsel 

i; 

the period of several days (three of them weekend and holiday days) between entry of the 
November 1 1 Order and sOT^ce thereof was necessary due to the need to consult and seek 



And 



~i"~ ' rTMiinTrii i pp ■! 1 1 ii 



; 



^=w iJiat-jmap;.flHt jHata Br^n4-i^M^ n n ^ i— ■ N p-n-tuU j ^a 



■^^Sr^tL£rKir.■f:^ri^^fJ^/^^i^MSii!;l^i^^^l'^:'Dir^^^ 
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instructions wth respect to tins confidentiality concerns raised by ttiat parti|Mi of the Novemlj^ 
11 OMcr that provided for unsealing the case afto: service of flieOxder. 



n. 



BEFENBANT BOES NOT DISPUTE THAT FLAIKTIFFS ABE LIKELY TO 
SDCCEEB ON TliE MEWTJS OF THEIR CLAEMS, NOR DOJES DEFENDANT 
ARTICUXATE ANY TitEORY PURSUANT TO WHICH THJE ACTION MIG^ 
BE DISMISSED. i 

!■ . 

I . 

p'ftfenfktit dnaa not dis pute that Plaintiffs are likely to succjeed on the merits pf 



their claims, (MeinOrandum Of Points And Authorities hi Siipport Of Plaktififs^ Motion for Ex 



Parte Temporary Restraimng Older and Es^edited Discovety C'PL Mem.?') at 7-9,) Kor do^ 

w 1 

[■ 

Defendant dispute fliat this matto* comes within the Court's diversity jurisdiction, or (hat t&e 

I. ■ 
Court has in personam jurisdiction over Defendant - T^tffaich is headquartered in Washington, 

D;C However, Defi^dant suggests that the Court *4nay well declfaie toixerdse jurisdiction" 



over this ma:tter because it concerns events that took place abroad (Oppl Mem* at 2, 12*131 

I 

Defendant presumably means to suggest that the Court might decline jurisdiction 

uniler the doctrine of forum non convemexis. But Defendant has not shown that such dismissal 

1 

wciuld be appropriate. As a threshold matter, Defendant has not shown l^t fhere is an ava^le 

i ' s,- 

all^native forum where Defendant is amenable to suit and the dispute could be more 

'■■ 
coS^veniently litigated El-Padl v. Central Bank of Jordan. 75 F.3d 668, J577-78 (D*a Cir. 1996) 



(citing Piper Afaxjraft Co. v, Reyno , 454 US. 235, 254 n,22 (1981)). Nor does Plaintiff argue 
thk the relevant public and private interest factois would weigh stron^y in favor of dismi£;saL 

Si^g CMf Oil Corp. v, Gilbert 330 U.S, 501, 508-09 (1947) (setting fortii forum non conveniens 

[■ " " i ■ ■ 

standard)* Although Bermuda has a strong interest hi tUsmatter> the United States h^ 



undeniable intciest in preventing a U*S. iinn ficm perpetrating fcaads dn victims overseas 



■+.'3-rj:Vi]'-'^-.-- 



ii n -i- :^ ^i»TT^T^^^ ^^-t*i:iiS^ ^ 



L^ — ^v ±<-1m^L4L- J-^Jj-vI JX ■^-K .Tt 
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The ^bject matter of this acdon concerns Defendant's contiuct. Tfae relevant witnesses and 
evidsbce are Jikely to be here in Washington - where Defendant is headquartered. C^tainly 
De&iidanthasmadeno showingto the contrary. 



m. 



? 



into 



EXPEDITED DISCOVERY IS LIKELY TO MINIMIZE ONGOING 

ajriN3BKYTirPl3!^ 1 ~ 

i;: 

As disojissed above, PlaintifiEs are ui the process of finalizmg thek investigation 
iPbC's af&irs and are completing their report " 1 



r I 



REDACTED 



* * 



Aimed with such mformation Plaintiff caa act to prevejit 

■ ■■ ■ ■■ ' I 

fheir interests firom being further jeopatdized and ensure the integrity of tHeir report 

IVl DiBFEMBANT HAS NOT SHOWN THAT EXPEOimD BISJCOVERY WILL 
IMPOSE ANY UNREASONABLE BUHDEN OR OTHERWISE HARM ITS 
INTERESTS. [ 

Contrary to Defendants assertion, the disclosure Plaintiffs seek is not "Vktually 
uniimited.'' (0pp. Mem* at 9.) Aside £com modi^ing the schedtite for disclosure, all of th^ 



Cf»e.g» |rrv,Vencap.La, 519 F^ 1001,1017 (Zd Cir, 1975) ("We do not ^kwak Confess intended to allow 
di& United St^s to be used as a base lor nun\i£ictttriiig fiduduleotsecuiity device^ ^r expoct, even wlxii tbese 
axe peddled only to fcireigiiers* Tbis countiy would surely bok askaiKc if one of our oeighbocs stood by jUently 
aiKl pemtitted mlsre^iresented secunties to be poui^d iitto tfae United States^**}; CI^ Atexanders Laing ft 
Cniicfcsbank v, Goldfeld. 709 F. Supp. 472* 481 (S.0J4.V, 1989) (**Altbou^ Brifcdm pbfvjousiy bas a sttbog 
public interest in protecthag British citizens fom aUcged tmd perpetrated by Brit^ auditors* the Umt»l Statist 
has an equally strong interest in prcvcntmg alleged securities tiauds planned and executed in the United 
HeiCi the sectiiities were those of a United States corpotation, and a United Staees auditing firm and Neiy York 
law firm were intitnaitely involved Thiis, the public Interest too suppoits assertion of jurisdiction."}* 

8 



i-.i...!^ p. ij .jL UC'CUf lU-J-l— ; C-TT"TT<r:1T^TTB — ' '^ "' ' " 'I' " ' — ^-Tr'~r''~~'~-~™" 
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substantive ImuMons inxposed by the Federal Rules of Civil t*rocedure will isdllbe in &ice, 
iiibludlng the limitations on relevance atid the extent of the use of the various discovery devices 
The substantive subject matter addressed by PiaintiflS* tequeste for injimctive relief is relativelfe' 



circumscribe4 Le.. (1) who retained and instructed Defendant, (2) what efforts Defendant made 
to obtain documents and information ftbm Plaintiffs, (3) what Defendant obtamed or learned t s a 




resultof those eSbr^ (4) to whom Defiant pmvided the infoimation it obtain^ and (5) wliai 
ef&rfstfefendamniadetoinf^^ AHhough It would 

seeiKL iiiefificient to pursue discbsure on&ese topics while de&rcing those &w areas that pe 
only to the merits of Phmtiffe' claim for damages (e,g., how much money Defendant was pai[d 
for PlEtintifis* infcrmation), Plaintifis wttl be happy to btfiircate disclosure in this amn^ i£i^ 

Coi^rt would consider it appropriate to do so.^ 

.■ 

I Providing the disclosure Plaintifife seek will not impose anjr harm or hardship on 

L. ■ ■ I ^ 

De&ndant whatsoever. Plaintiffs will only require production of documents available to 

DeSihdant arid depositions regardirig facts known to Defendants geg Tw^tieth Century FoA 



Fiha Corp. V. Mow Trading Corp.. 749 F, Supp. at 475 (expedited discovery was tiot 



btxrdensome where infbrxrtation sought was within the custody and control of defendant and 
wtibre threatened irr^arable injury potentially ficed by plainti£f was of j^ greater signiSciEiiGe 

thsol any mconvenience to defendant}. Furfhramote^ the documents and information requested 

. f- ■ 

would have to be provided under a noimal discovery tunetable anyway. ; Seg SemitooL Inc. v. 
Tokvo Electron Am., Inc., 208 FXD- at 276. 



C£,:pi ^pwoi1fa Assocs,, Inc V. U)iiitgd States, 917 P. Supp, at S44(aHofWiug expedited diacoveiy where plaiiJtif& 
had narrowly iaUoied thei^ request); Twentieth Centarv Fox Film Corp. v. Mew trading Cotp., 749 F. Snpp, at 
475 (granting expedited discovery request when Oourt had previously granted TRO» whexe request sou^i 
in&c^attoii tegardmg source, quanti^^ and identic of lecipi^ts of infiuigkig m^handiae and profits earned 
Ihereftonij. - 



-—"•—"— "'^ "-'""T-nrrmr— rn— - n- ■■ - i n i ii i i - m n i i-t^ i j Li i ji; j mi j mii.i hi ■■>■ ■. 



" 



'*" '• < H .V:|->^.j].^ij>^,l 



,^^ y-^TH^ y ?ip-^vf:^ -L-^ 



i-L-^^->*j^**f/*^^ >^ijiairffa:^^43^J■J;^ ^.lmfcalhlmL ■ac±H^^■ 



Case 1 :05-cv-02204-PLF Document41 Filed 01 /26/200B PagelOpfll 



i 



^ 



JSjS/; 



■rvT 






> « 



■P' 



Defisidant argues tluit Us business coimnhments andiesponstbHities willbe 
hampebd if it is forced to comply with discovery on an expedited basisj Plaintiffs will 
undeitiake to be flexible with respect to scheduling deposition dates at tbc vritncsses* 
conviSfiience; provided there ate no unreasonable delays, the discovery re<iuested will be 
required &om Defendant at the usual time for discovery, and Defendant msikes no argument as to 



bo 



why bomplylte with discove^cy requests now will be any more injurious to 



its busmess than 



engaiShg in discovciy later, (Sge Qpp. Menu at 1 1) Nor does Defendant have any legj&nat^ 
busid^ mtcT^t in continumg wrong&l conduct of the type described in me Complaint m this 



action. 



In short. Defendant has given no good reason for delaying discoyety. ges Wited 



Nations v, Paiton. 369 F. Supp. 2d at 3 (allowing amendment to TRO to permit expedited 



disc<>very requiring defendant to produce ail docum^xts stolen from plaui^d^ where defendapjt 
failed to present ajiy reaison to delay the reiief sought). Consequently, any hypothetical 
inconvenience to Defi^anf in complying with expedited discovery is ovdxshadowedby the 



substantial harm threatened to Flainti^ and to Oidr investigation^ hann ^vfaichis incapable 
subsequent remedy by oth^ means. 



of 



iMsodant cites $Gwitoi>} Ibr the profK^fdon that &e Court skaviU ^consider pi^jtSibe and dlsniptm tc) 
de&Djdaats* bWiness resubing &om discovery," (Opp, Mem. at I L) Howev«r» in that ca^ the Coutt was 
cdncexiKd with Interference vti^ Uie de&nda&t's relationship with a customer :&qM whom the plajiifi^fW 
requesting tlnrtjl-paity diacovery on an expedited hastA. S ^ . p Senntool. fac^ v. 1^6mo Electron A^i^ ,, |iac 
FjLd. at 277^78. Tliat is luit a concern here. 
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CQNCLtlSlOK 

For the foregpingreasons. Plaintiffe lespeotfolly request that^ Court grant 



iPIwniafi&* reqLuest for expefited discoveiy. 



Date 



d: 



November 28, 2005 



HUGHES HUBBARD &KEED US 
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